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SI1 h.1 w1 it R Y 

1 Iic. industry's coiriiricnts i n  {his procccding arc a n  extended exercise in contradiction. A 

I'irgc ;md  ~ n l l u c n l i n l  I I K I I I S I I ~  Illat Ii;is ;ichievctl cnormoiis success iindcr n rcgulalory regilnc th;lt 

cxprcidy irclics oi l  [he c,xcrcisc , > I  Ioc;il ;iulhority now claims thai maintaining [hat regilne wjlh 

rcspccl to c,ihlc nir\dcni scrvic,c would he iinrensonnble and unlawfiil. At the same time, the 

i n t l u t r y  rcjccis a n y  sugge\lioii that il should be regulaietl in the same fashioii as its competitors. 

I~hcre is no basis i n  I;tct or l a \v  lor ~ l i c  rejection of local franchising authority over cable ~. modem 

scrviws, :iiitl the ('otninission is bound by the ('onslitution and the Communications Acl lo 

iiplioltl 111;it atithority 

I hc industry's coniirtcni.< a l so  obscure a r~~ndanienta l  point: th i s  proceeding is not j us t  

;ibout ) l i e  regulntic~n 0 1  cable incidcni service. ' l hc rc  are three principal elements in Ihc 

icl;itionihip hctwecii locitl gnvcrnmcnts a i i d  scrvicc providers. First, local governments have llic 

right ;tiid reponsihllity to prcscrve public propcrty by imposing eondilions 011 Ihe use of the 

public rights-or-w;ty. Secc)ntl, 1oc;il goveniinents have the right ;mi responsibility to protect the 

public, l i sc  by obtaining coinpciis;~tion or rent Ibr the  use of the piihlic rights-of-way. And third, 

they havc the iright ant1 rcslniisiihility lo rcgulale a business service, ;IS reason;tbly necess:try IO 

piotcct the intcrcsls of thcir resitlcnts who subscribe to the service. The Commission's atrthorily 

to alter l oca l  rights tlepends OII ihe inahire and source of those rights. 

' l h e  Commission's Auihority T o  Preempt Is Limited. 

As n Ihrcshold inn t t r r ,  to jlislify ;my cfforl lo preeinpl local authority, lhc C:onimission 

mu51 be h l e  to show thal preemption will advance federal policy goals. By l l ic Commission's 

own ; d in~ss ion ,  ilcploynicnt of  cable inodein service is well advanced Lven the Intiustry 
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origtn;il). None t i l  llic cotii i i icntcrs cvc i i  ;iltenipl.\ 1 0  address l l ic  c l fec ls  o f  this holding. N o r  do 

iliu commcntcrs a&lress tlic e l f e c ~  0 1  Seciion 001 of tlic I't.lecunimuiiicatIons Act  o f  1996. which 

\*it l ioi it a11 express slatenietil o f  ( '(uigressiotial inlriil 

The provisions that coirinicnIcrs do cite to support preenipl ioi i  are insul l ic ient i o  

overconic Sectiun 601 or  \he re;isoning of tlic 1)allns decision. For example: 

0 Secl ion 706 ofllie lW7  A c t  co~ i l i i i ns  110 express niantlaie for precinplion. 
I'urihennore, j i i  i i s  inipleit ieritaiinii o t  Section 706 Ihc C'omniission has  repeatedly 
fi)uiitl 11ia1 cable i no t l c~ i i  scrvicc i s  I lourishing. 

0 Secl ion 2 3 0  ol'II ic C'oiriiiiiiriic:ilioiis Acl l ikewise ctonliiins n o  prcc i i ip l ive niaiit lale 11 
deals only vv i i l i  l l ic  icl-ccnii ig o l ~ o l l c i i s i v e  material on the l n t c r n r l ~  

Scc l ion 253 expressly prcservcs Ioc:il ai i thori ly ovcr  the w e  ofthe publ ic r ights-of- 
way by ~ e l c c o ~ ~ i ~ i i u ~ i i c i ~ l i o ~ i s  prvvidcrs 11 does not  apply lo local ai i ihonly regarding 
cnhlc i i ~ t i ( I c~ r i  'rcrvicc i i i  a n y  way. CVCI I  by irriplicalion. 
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yiiiiiI;>rly. ~ l i c  riicrc cl;issilic,ition o l cnh lc  inotlem service as an  intcrsl;itc inIc7rination 
scrvicc is insullicieiit Io preclude all Ioc;il ;iulhorIty 
cxaiiiplc.. ;ifTcct loca l  prnpei~ty rights. L~i~c l  the ('urnmission has no ii>hcrcni power to 
t;ilie local proprity 

I he "tlorniant C'oinmcrcc Clause'' doclrine does i ioi apply, because lhe 
(~'~~iiimunicatioiii Act itself is nn excrcisc of  the commerce power. 

I'he clnssilication does nol, for 

N o r  docs the First Aincnclment nuthorirc precmplion. Franchising and compensalion 
rcquiremcnls arc not rcstnclions o n  spccch, and lhe First Amendment does not 
a i i l h o r i x  the laking of property. 

I .oral (;ovcrnnicnls I l ; ivc  l l ie  A i i l h o r i t y  lo C h a r g e  Cable M o d e r n  F r a n c h i s e  Fees. 

I.caviiig iisiclc the ('oiiiinission's lack ol'atilhorily l o  preempt, there is no justification for 

obtain compensation lor the use of the public rights-of- ,my :i~tcinp\ to prccinpt Ioc:il xithority 

ivny l i dus t ry  cominentcrs assert that friiiichisc lees are inappropriatc hecause lheir systems do  

not iinposc m y  atlt1ition;il hiirtlcii (111 the piihlic righls-of-way. .This argiiinent is wrong for two 

i L x o n s .  r:irst, f ~ i n d a m e n ~ a l  ccoiioniic principles require that users of property pay fair market 

\nlw liir tliat tist'. Ifcable modem scrvicc providers are allowcd to use public properly to extract 

v ; i l w .  hut ;ire no1 required 10  pay rent related to that value, the result wil l  be distortions in the 

iri,irbct a i d  niiwllocatioii o l  right-or-way resources. Second. from a n  cngineering perspective, 

llicrc iirc real dif'iercnces hcIwl.cn ;I c;ihlc system designed to provide cable modem service, and 

;I sys tem tliat is designed to deliver only video services. And systems capable ofdelivering cable 

ino(k.rri serv ice  impose a tlil'ferrnt and greater Iiiirdcii o n  the ptihlic rights-of'way. 

Nor does i t  make any sense to argue that  ices should be banned because they may be 

'rcvimiic pi~oiiiiccrs." Rentill fees  ''produce rcvt'ricre" i r i  excess of cosls every (by.  Fodhermore, 

11lK intllistry cominentcrs prcsenl 110 actual evidence that ihe lees they pay exceetl local 
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REPLY CORlMEN'rS OF TllE i\l,I,IANC'F: OF LOCAL 
OHC;~\NI%I\TIONS /\GAINST PREEMI' TION 

l ' l ie  ,Alliance of Local (~hganimtions Against F'rccmption ("A I.OAP") respccthlly 

I i . i i l ) i i i i ts lhcsc reply comments. 

IN'I'RODUCTION 

'I'lic industry's coinrnents in this proceeding arc a n  cxtcnded cxercise in contmtliclion. A 

I;iig,c antl inl1iicnli;il industry thal has achieved enormous siicccss under a regulalory regimc that 

cxprcssly rcl ics c in  the exercise o f  local authority now clnjins l l iat nninlaining the same rcgirne 

(or ciiblc nimlc i i i  servicc woulcl he unreasonable antl iinlawliil. At l l ie  same lime, the intluslry 

irclccls a n y  suggestion that  u h l e  modem service should he regulaled in the same fashion as 

~ 

I 
111 addition to (he  partics l i s ted  in [he initial comments, h e  following communilics are 

qymt i i ig  lhesc reply conimcnts: Chula Vista, California;  for^ Wodh, Texas; Minneapolis, 
hliirneso1:i; Ncwton, M;issachusetts; Niles, Illinois; Norlh SnixIrban Cablc Commission, 
I \ l i i inesti l ; i ,  and I'htwiix. Arizona. 





C‘ox SI:IICS 111:ii lo 1iI1ow l o c a l  guvcri inienis to regirlatc cable Inotlcln service “wotlld 

he disiisiroiis i o  ihc friture olcahle modem se~vice. ’”  B u t  Cox f a i l s  to show how i t  

lins si i l fvrct l  ihesc conscqiiericcs prior to the March  Declaratory Ruling, or to 

exp1;iiir how i t  has ; ichicvcd such siiccess in  deployment under this same regime. 

C o x  ;irgiies Ih;it loca l  regi i lat ion woiilt l he especially burdensome as the cable 

motlein r ielwork inlr;istruclurt: 1i;is iio local boundaries, and could require 

redesigning (he ctirrcnt nctworks and operntional support ~ysterns .~  This i s  ihe 

samt: in~rastruc iure Cox  consirircictl iintler ex is l ing franchise agrccmenis and in 

confornm;incc io  local hoiindarics under the terms of those agreements. The 

company provides no examples, analysis, or descript ion o f  ihe extent of nclwork 

redesign i l i i i l  i t  helieves is rec~tiireil because of exist ing local franchise boiindnries. 

<‘ox also ;isseds that “ni im~ro i i s  I.FAs have stated lhc i r  intent to prevent cable 

opcrators Croni prov id ing cable motleni service”’ if operators fa i l  IO &lain ii 

rranchisr. p l y  Prnnchiae fees, or  provitlc open access. Cox  does not ident i fy these 

“nunicrous LIAS” nor docs i t  cxpla in whelhcr the LFAs are simply object ing 1 0  

(’ou breaching euising contracl(i;rl or legnl obligations. 
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‘I‘he company provitlrs only (WC solitary a n d  inacciiratc cxainple o t  iin "onerous" 

Ioc;iI govcrnnient rcqiiiremenl 

i\OL. Time Wiirner applauds the (~’omrnission lor raising the issue. but offvrs no 

cvklcnce that local rcgiilation has aclu;i l ly hindercd ilcploymeni. 

W:irner :11so claiins tliiii allo\ving local govcrnnienls io require franchises ib r  Ihe 

provision 01’ informition scwiccb will “open Ihe floodgates to a11 kinds otoncroiis 

;rn,l <lisparatc rcpiilnlion” that \vo i i lc l  cicate ;I “crazy-clu~lt” ot rcgulal ion thai woirltl 

hamper brondb;ind rol l -out.“)  Ag:iin, th is  i s  ;in odd argtimeiit f r om a company 

currently operating succcssfiilly i inder thousands of  1oc;il franchises. A 0 1 .  Time 

Warner is  s l i l l  so fiiciised o n  “open occcss” requirenients that ihcy cannot separale 

those from ihe rcquirenicni tha i  ;I ciihle opcr;itor prov ide the facility wilhjn the local 

jurisdiction (which has nolhing lo do \vil l i  Ihe number of lSPs  permitted to access 

th:it liicility). 
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t ho l  ;ire i iclunlly i t i ipos ing siicli rcqui r rn ienls .  Nor docs Cablevision snbniil any 

cvidci ice r i l ’ l l ie  cl’lcct 01 u i i c l i  rccli i ircnieiits on deployment or invcstrnenl. 

( ‘ i ib lcv is ion st;iIcs that Ioc:iI regiiliiliun wi l l  I c x I  lo dilferences i n  billing ant1 

privacy rcqii ircinenls, i i n d  w i l l  r q i i i r e  customer sr rv ice l ra in ing to record customer 

(I i icstions ;ind coniplaints. (’;iblevision kiils 10 siale tliat it already trains and 

rcspon(l\ to c i is toni r r  qtieslicw ;iticI cornpI ; i in~s regarding i ts  ex is t ing services 

111t1;ry. 

regulatory sclicinc f i ) r  c;iblc scrvicc, or liow ihe  exislirig scheme has hindered 

(lcpli)yincn~ of~trx I i1 ior i ; i l  cable scrvice 

i.’iii:iIly. Charter compla ins iiboiit the “bedlnm” thal I ~ c a l  govenimenls are imposing 

iipon the c;iblt. n io t le in  intlustry. I:irsi, il discusses !he “ovcrwhelming number of 

t lcinnntl letters Jrorn LFAh marking the begimihg of what appears to be a 

coordini i led l,F)\ campaign,” and then cites on ly  live instances where local 

guvemments have sent letters 10 Ihe company discussing Ihe effect o f t h c  

I)cclaralory Ruling. 

Iiiiinicipal consuJ~;int plans io conduct non-coinpl iancc hearings across the country 

:1m1 tu i iripose siibul;inlial ‘pcn;dlies’ on cable operators who fai l  lo pay franchise 

I1 

~. 

I, Fi i r thcr inore. C;ihlcvision does nul expla in the dif fcrencc l r o m  the current 

13 Ihen, lhe cumpiny ;illeges that “at leaht one well-known 



I I  Iccs” 

i i i v o l ~ c d  in SIILII hearings. W h n l  C‘hai~ler fai ls lo ilisclosc i s  I l i a 1  ii i s  Charter who 

withotit iiiiiiiiiig thc coiisul1;rnt or the coniniwiilics which would allegedly be 

i i i i l c a ~ l ~ e i l  llie betll:irii by sending lcllers oiil lo lrnnchise aitthoriIles slating that it 

\ Y O I I I ~  irefiise lo ;idhere 11) prc-txist i i ig co i i l rx l i i i i l  ;igrccnients iii light ofihe 

( ‘oni in issioi i ’s  L)cclar;ilory Rulil ig. In rmny  coininiinilies ;moss  i l ic  country such 

\ t I i Ic i i ic i i ts  b y  ;I franchised c;ible operillor coi i ld  be c o i i s l r i d  lo be n wi l l t i l l  breach 

i ) t  ccvi1ix:I. ‘I hen, Cliartcr tlisciisscs [ l i e  range of  l iquida~ed dainnges prokided for 

in s ( w c  ol ’ i ls  1r;inchire ;igrecnieiils, hut i t  is  unclear f rom the f i l ing whclher any 

coiiiniiiiiities arc ;~c t i i i i I l y  x e k i n g  to iiiipose such ( Images i l l  l l i i s  tiiric. In fact, if  

(‘1i;irIcr 1 h ; i d  hceri found 111 violalion of an existing franchise ;ig:rcenicni. it is l ikely 

111;ii II \+oiild hc kccnly aware o l  which coinmunilies W C J ~  alleging such a breach 

I h e  (~‘uniinissioii s l i o u l i l  r q c c t  (.Yiartcr’s conspiracy theories and dccide {li is matter 

O I I  I I IC h;i\i\ ol : i~ t i ia I  fact.<. 1101 uiisubsl;intiated spcculation 

I 5  

I O  

~ ~~~~~ ~~ ~ ~~~ 

lrl nt 19 

I d  ;it 1 0 - 2 0 ~  

Wc would irlso icn i i i i t l  [ l ie  Commission of severa l  key points. First, the lin;il decision on the 
was 1 1 0 1  t lecit lct l  i n  the Declaralory Ruling, but was l e f i  to 

I 1  

l i  

I 6  

issiie ofcahle I I I~~CI I I  h n c h i s c  f 
[lie N P K M  Ikspiie i l ie  ~ ~ r o ~ i o u ~ ~ c c i i i r i ~ I  ofihe Rureiiu Chief ;it the press confvrencc, cable 
operators were no1 i i l ~ s o I ~ c d  o f  a l l  obligalions lo pay for the use of righls-ol‘-wny through 
franchise fees a#~.cctl 10 undcr fr;inchisc ngreeincnls. Second, all existing agreerncrils are subject 
to stale conIracI li lw iiiid are eri1orce;ible tiiilil such time as Ihc Commission issues 3 final order 
on h e  NI’KM rcsolving [he queslion ofpaymcni o f  rees. Third, under c i i i ~ ~ i i t  I iw. loca l  and 
s i a k  govcriiinciils ;ire eii l i l l rd IO l a k e  thc position [hat the Coinmission has nojurisdicl ion to 
preclude ihc col lect io i i  o f  fccs; accordingly, a local government [hat choosts lo pcrini l  a cable 
operator Io coiil i i i i ic Ihc use and er i$oyi i le i i l  o f l h e  rights-of-way under i1 pre-exisling conlrncl i s  
enabling ;id suppo~~t~iig tlie pruvision of‘the broadband services even though Ihe local 
govcrnincii~ might ollierwisc be iii ;I posiiion 1 0  require n new :~nd separaic agrceiiic,ii lor ihai 
“nowcable” use in  l ighl ol.lhc Coiniiiisrion’s declaratory ruling. Finally, all local govenmenls 
I ~ i v e  the right liiid obligalioii lo protect !he property interesls i n  their righis-ol-way nntl each has 
I l le rig111 to pro\ ilk nppropii;iIc i io l icc  o t ’n  putcii!iiil breach o f  contract. 

6 



I!. ‘l‘lie (‘urrenl SI:ilus and Si~ccers  o f  thc Industry Provcs t h a t  I)eployrnrnf 
(Concerns Arc Not ;I Jl:isis lor l’reeinpling Loc;il Regulation, antl Any Finding 
Othrnvisc  Woultl Re i\rhitrary, C’:iprIcions and C‘onlrary lo  the Evidence. 

Iliilil qii itc reccnlly, Ihc able indus l ry  bcl icvcd c;iI?Ic modem service to Oc a cable 

i c . r ~ i c e . ~ ~  h l a n v  franchises ;i(Idrcv,cd tlic proviisi i) i i  ~ i l c i i l d c  incdein service, ;rml imposed Tccs 

on the w e  o l  thc rights-of-way IO pr”vitlc c;ihle inot len i  scrvice. 

these :igrrcmciifs l re r ly  i i r i d  h r  II\ u n i r  rt~:rsoiis. iiiid withoul cumplaint ~I’lir r o i r l t :  witlespread 

t lcploymciit and the hiyhesl pciirtr:itioii ol ’ : i r iy hro:itlh:iiicl service, reaching approxinialcly 73% 

oC1I.S. hoiisehultls, according ki the u(ii1ibtics w.ctl hy the <’ommission i n  this NPRM.I9 Based 

18 I’he industry entered inio 

See, c.g , Comnients oIC’orncasl ,  to Ihe No/ i t r  ( ! / / m / / i / r y  (“C;ibte Modcm NOI”) in GN 
I hckct No. 00- 185, a1 16 (Dec.  I 2 0 0 0 )  (“C‘otnciist Iias toiig i i i n i i i l a i i i e t l  that cable liilcniel 
service is properly classified ;is a ‘cable service’ iiiider lhe cxpaiidcd def in i t ion  adopted in [he 
I096 Act.”); (:ominenrs ol’NCTA in the (‘able Fvlotlcin NO1 at 6-8: Cornnieri& of Cox  i n  the 
C’ablc Modern NO1 ;it 125; ( ‘oi i i i i ic i i ls o l X I  8 ’ 1 ~  in  l l ic  (‘able Modern NO1 at 8, 12-1 9 

1 7  

I 3  I he  cable i i idi istry, almost univers;illy, co l lec tc t l  franchise lees on cable modem service prior 
to the Cominission’s Declaratory Ruling i i i  thih proceeding. Al’ler the Declaralory Ruling, the 
industry sent letters to franchising irtithtxities signriling their inlent to stop col lect ing such fees. 
Al lached hereto to Exhibit A [ire letters to various coiiirnunities, nil of which indicate the 
iiidustry’s prior praclicc of  col lect ing lee\. ,Set. t’ E ,  I,cltcr from Icohert McCamr, .Time Warner 
Cable, to Steve Brock. t a r m i n g ~ o r i  l l i l l s ,  M I  (hlarch 28, 2001) ill I ( ‘ T i m e  Wartier Cable has 
been paying franchise fees lo tire (~‘ity biiscd oii tcwiiiies from cable niodem services in the p t l  
h i t h  belicf [ha[ Ihcse scrvices \ v t w  “cable s e ~ ~ v i c t ‘ ~ ’ ’  uiidcr appl icable ILIws ant1 regill;llions,”). 
Operators reprcscritetl iii the Exhihi! i i i c l i ide 1\01, -I inic  Warner, Corncast, ATRrr and (ians 
Mullimetli; i , b u l  this lis1 is not csh;iuslive. 

Nl’Rhl ;It 11 I I i) 

7 



~ v ~ c l c ~ i c c ,  ; i t i d  Ihcrcli)rc coii lr. l t~y lo l l ic  reqi i i rcn ic~i ls  o f thc Administrative t ' rocchre  Act. 'Ihe 

piirpose olnol icc arid ct~mint- i r l  rulcin:iking is to enable the Commission lo make an informed 

tlcci\ iori,  hascd oil rclcv;int in lo r tn ; i i ion  prcsciitcd by intcrcstrd parties. 'l'hat purposc would fail, 

trowcvcr. i t  the agency \vcrc frcc lo igriorc I l ie  in lo rmai ion  submifled: "[IJhc opportunily lo 

ioiniiicnl is I i ic i in i i ig lc~s utilcss l l ic  :~gcncy rcsporitls 10  significanl points miscd by the public."'0 

IFurIlicr, the Siiprcnie Cvitrl liiis liiuiid i1i;ii " i in  ;Igcncy ni le would be arbitrary a n d  capriciows i t 

11ic ;igency . . o t te rcd  ;iii cxpl:iii;llion lirr its decision ih:tt runs counter to the evidence before the 

agency, o r  i s  so implausible Ihal i t  could iio1 hc ascribed to a dilfercncc in view or the protlucl of 

agcncy cxperlise.J 

'I he ('vinrnissioii Is required lo "draw 'rcnsonnble inferences based on subslantial 

; r , Z Z  cvidcricc. Othenvise, t l ic Coniniis,ioii's (Iccisicm cilluioI ,rand on appeal: "[Wlherc the 

x 



C'. Fiirthcr I)eployriicnt Will AcIii~tlIy He Eiihanred hy Local Rey,ul;ition. 

'I I I C  ligures cited above, iis wcll a!, ALOAP's opening conimenls a i  9-26, demonstrate 

11i:il loc;iI reguldion hiis hail  no negnlive t.lfects on the tlcploymclil o r o r  invcsilncnl in cahle 

i i i ( n l C i n  sc,rviccs. Further, the industry hns not poinled lo :iny inslancc where tlcployrnent wns in 

I . I C I  k l ; i y c t l  by 1oc:tl franchising reqiiircrncnls, lociil fees h r  iisc o f  Ihc rights-of-way, or loc:al 

r ~ ~ ~ i i l n 1 i ~ ) m 2 "  'I'lie iiidiistry's few examples are cntirely iinpersiixiive. For cxnrnplc, Charier and 

\ I K f  coinplain that the City ofSe;ittle h;is anientletl its "<';iblc Customer Hill  of Rights" 10 

I ,  L d  X73, 881 (DC Cir. 1092) (cniincinting iigency's reTponsilility 11) prcserit evidence antl 
ireawning cupporting its substantive rules) 

/'(,/roleurn (~'omrnunica/ions, lnc. v F(~ ' (~ ' ,  22 F.3d I 164, I I72 (I1.C'. C i r .  l!N4). 

.~Imt,r/c-cin Tel~ C$ Tel. c'u. v. kCC,  074 F.2d 1351, 1354 (D.C. Cir.  1932). (:)rhercircuits agree. 
,Sep ( ' 8  , ('incir~nc~ii Bell 7i.l. Co v IT'(,., 69 F.3d 752, 760 (6th Cir. 1995) (FCC: must provide al 
Icast w i i i c  support for predictivc conclusions); Nur/hwc,.r/ Pipeline c'orp v I'ERC, 61 F.3d 1479, 
I1XS-X6 (101h Vir .  1995) (agency decision inay be arbitrary ant l  capricious i f l l iere is  no rational 
conriccIioti bc lween the facls found and the choice mi~cic); People ojC'u/!forniu I). FCC, 905 F.2d 
I 2  17. 1230 (9th ('ir. 1990) (agency action is iii violation of APA if agency explanation nins 
ctwnlcr 10 evidence), Con.sumcr.i IJriio~i o / A m ~ .  lnc I, ( 'on.iuiner Prod So/cly .~ ( 'omm'n,  491 
I.' 2tl 810. XI2 (2nd Cir. 1974) (ngcncy int is1 no1 ignore cvicleiice placed before i t  by inlereslcd 
p;irt i rs)~ 

' I  

' I  

, 5  
I j r r i p r  liroci,/ctr.s/ing at 664, y u o / i n ~ - l l w n c  Hox O?fl;~icc a1 36. 

We note that allhough the industry comnienlers oppose ;Illy local opcn access requirement, :(I 

1 hey (lo no1 appear to cite the decision o f  the City o f  Portland lo require opcn access in 
connectron with the ATBI ' - l 'CI  merger as ;in cxxnple 01. the misuse of local rcgulatory 
;iuthority. lhis is wise, because that case illuslrales ;list the opposile: Ihe City of Portland's 
x l i o n  brvughl opcn access lo the fore and opened a nntional debnie on X I  isslle iha i  other levels 
oi'govemlnent had ignored. Since [hat lime, lhe Coinmission ilsellhas taken detailed steps to 
prevt'nl the monopolization of the cable moilem plalfomi. lurihcrinorc, ihe lcgrtl issl le in {hat 
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qcrioiis piohlciii. No rcsponsihlc ci t izen coi i ld consider Ihe issues i dcn l i f i c t l  above as 

i i i irc;i.~oiiabIc coiiccrns. I lit niorc iniporlant quest ion I s  w h y  ct isIomcr service iii [he City was SO 

Iwor  111;i t  Ihc S c n ~ ~ l c  C i t y  ~ ' o i i i i z i l  f e l t  Ilic need lo ac t .  Tly fo rc ing  opvrators lo ntltlress thcse basic 

tmiiccrris, )lie imlin;i i icc wi l l  x t w l l y  promote coi is i i incr confitleiice i n  Ihc cable rnodcrn service, 

; i d  i i i i ic l i  l i ke  tlic oIIicr cxmnplcs compi led in our i n i t ia l  coinmcnls," wi l l  t i l t i inalcly help 

atfvancc t lcp lo~l l l r l l l .  

3 2  i\s ~ w t c d  iii our initi;il roninicnls. even ihe Commiss ion  has recognizct l  !hat local 

ircquireincnls ciin s l w d  (It-ployinent. In f k l ,  thcre i s  reason lo be concerned that absent lncal 

rcquirernciits, Iht '  cable ~ i i i l uh l ry  wil l ; i l lc inpl lo rct l l ine service areas. For example, nrownrd 

( ' o i i i i ~y .   florid;^, 1i;is n o l i e i d  1h:it ihe tipgrades lo i l s  syslem necessary to prov i t lc  cable modem 

service are being p c r ~ c i r i i i a ~  iii inore al'~li lcn1 areas first. /\ m;rp that i ~ ~ i i s l r a l e s  !his trend i s  

~ill:tched hereto as I : u l i i b i ~  13. I$row;ir t l  County liiis since brought this to Ihe atlenlion of its 

I'r~incliisec, wh ich  has agrcctl 10  zwnplcte the u p g ~ ~ d e  for the entire nnincorpora~eil areas o f  the 

systcni  by March 2004. 1 h i s  cou ld  not have happened if local  aulhori t ies had  been pre-einpted. 

Local govcrnments have a \lrong interest in rapid, fair antl full deployment of cnhle modem 

services Ihroiighout their rr;inchisc areas. Far from hamper ing deployment antl Inveslrnenl, :IS 

Ihe Rroward exunp le  illlislr;itcs, loca l  governments actoal ly seek to cnsiire {hat cable operators 

c.'ctcnd Iheir cal)le iniotlciii kcrviccs Io r c x h  a l l  coininunit ies and demographic g r o u p s ~ ~  

33 

i.l 
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I i~~p://clcrk.ci .seatt lc.wa.us -piibiic/C'LIOR I .him. 'The C i t y  Council adopted the pr ivacy 
iprovisions in response to publ ic concerns. after AT&T issued a pr ivacy   policy^ 

C'oinnients 0 1  A I  .Oi\F i l l  1-1- I 6  

C'orrmcnls 0 1  AI ,O / \P  ;II  I I -  I 2  

C'i)iniiienls of A I  .C)At' ;II I 8  

[\.lontgoinery C'o i in ly  C ' ; h l e  Cotlc 4 8/\-15: "(3) A franchise rnust have a llniform raic 
\ I r u ~ t i i r c  i o r  ils sciwiccs i ~ i r o ~ i ~ l i o i ~ t  Ihc Irnnchisc are:). A franchise m u s i  1101 tlcny, t lclny, or  

1 1  

i? 

i l  

I \  



I). C'h:inges in (he Cuhle Industry's Conrenlr:ilion (::innot Ji is t i fy  1,imiIinE 
I .oral Aiilhorily. 

,\Old 'I'iiiic Waimcr cI:iiiiis i1i;ii consoli t l i i l im within tlic induslry IS iii ant1 ori isel l  

sti l ' l icicnt i o  jos t i l y  iicw l i i i i i l s  oi i  l o c a l  nirlhorily. It sccnis 111;it now Ihitt the industry has evolved 

l'iotii "nioni ;tnd pop" opcr;ition.! inlo "lcchnology snphislic;ilcd hlSos lhat  it l i l i7.e n i r i l l i -s ta le  

iii;irhcling slr;ilcgies," Inc;il rcgiilalicin is prcsciiiing ihe int l t is l ry with iitw issiies." A1-0.W 

(Iocs no1 d ispu te  that in sonic inslances local regulalion might ;iIIecl hnw a cable opernlor would 

tti;irket 11s services. 11111 i t  (Iocs iiot follow I l i a1  lhis would create ;I grcal burden on tieploymen( 

; i t 1 ( 1  t i iveslmei i i .  cspcci;iIly consitlcring 1li;iI AOI~. 'I'itne Waincr :iIre;idy cngagcs i n  l oca l  



~ I ~ ~ i i i i ~ I  i)I rLmcw;il i t )  every comii i i ini ly in l l ic l i i i i t cd  St;itcs. ~ \ rg i i i ne i i l s  that the cable industry 

hlSO's ;ire I IOW so big that thcy niiist be re l ic \c t l  o l ~ I o c . ~ I  rcgiilalion are nonsensical: which i s  

I Mrnv iV i i / iono/  lntlu.~lric.s ,'Ire Siih/cc.f 10 Loccrl Re,qula/iorr.v. 

0 t h ~  n;ttioiial hiisin 'CS ~ retailers. fnsl food I'r;inchises, gas stations, convenience 

\ l t i r L . . \ ,  mid ~iiiiiimcr;iblc olhers ~ opcr i i le busiiiess I t u l i u i i s  i n  rnidtiple jur isdict ions throughout 

~ l i c  coiinlrq : ind slill tn;rn;ige to co i i ip ly  w i t h  tnulliple a n d  t l i fferciit local  codc reclllirenients. 

N;ilional companies o f  all kinds tlxit enter inlo agrccincnts wilh local goveriulienls rnusl conform 

10 ;I \vl iole range of t l i f lkrei i t  local rcguLiIions, includiiig loc:rl procurement codes. local building 

u i d e s  and local r ighl-of-w; iy ~n;~n;igcmeiit codes. 10 ii i i ine on ly  i i  fe\v.'6 I s  therc really someihing 

spec ia l  111;1t m;tkes the cahlc industry less capable o f  tlc;iling with these issues') I n  fact, the 

ti i i l i islry i s  s t i l l  luc;illy-fociised, n i th  networks ~ ~ I I I C J C ' I I  around local headcnds, and 

lprograinmiiig shaped by particular local musl-c;irry requireinenis that do not disappear as the 



-~ 7 I,egi.cIo/ive ilcrion in 1996 Proves Orherwise. 

('otigress iiiidersiood the iritlus~ry was coiictniral ing in 1996, and nonetheless maintained 

Ioc;iI respoi is ib i l i l y  lor fr:inrhislng cable syslcms I(;ilhcr t h ~ n  exempt larsc coiripnnies from 

r c ~ i i l ; i ~ i o i i .  C'oiigrchs Seiier;illy (a) created cxemplions for smaller conipmics; iiiitl (b) prohibited 



F: . The Fund:imcnl:il I'rohlrrn Remains L:irk of Drinand, Not l a c k  of 
1)rployincn 1. 

I f  t h c r c  IS ;I problcii i, il i s  iio1 tlcployincril. We rcspec lh l ly  suggcsl thal Ihe NPKM 


